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ccro alibi vocafc vidctur,notantc Each.adf.i^l^Mji^f.ci^dcCnffdr, 
Thef I. B. c.hh. Verum alliifio ca potius cft quam vcra dcri vatio nominis,ut- 
C. D.f. cunquecnimrpccicsaliquavisahcujusintcrvcncrit, tamcnutique 
non vim diccre fcd faccre dicimur. Plane vindicare nihil ahud cft, 
quamaliquid fibiaflcrcre, (ivcilludpofleflSofit, fivcproprictas* 
Ohmautemaffcrtioillaficbatinrcprarfcnti , coque v.c.fifandus 
petcbatur, PraitoremfirauUugilKig^fititusin rem praefenrcmirc 
oportebat,poftpartcs litigantesglcbam cx fundo rumebanr.camq; 
in jus,hoc eft locurti judiCiiadferebant in caq-, ad Inftar totius fundi 
vindicaba^nfc vidi Gcll. Xttitar. c.^,& H\\\iv.dHM.iO,c.i.ltt.A, 
Exquoticct colhgerc mutuarn quodamh>odo hdam vindicatio- 
^ ' ncm,& poftcftbrem quo^iiaiqdo^rcs^etobaturcotravindicaftcrfr^. 

^A.l.diea^.thiipoffe(forautm fedimmumdtcat, ibiqueBMihov. Hxc autcm 
contravindicandineccliitaspoftca ufufuicfublata , &:rimplcxnc- 
gatiocontradidioque quaJisqunquc hodiCsiiflicicvid. Bachov. dt 
aftion.HiJf l.thr.il, C«reti&m verbaTrepfc d proprid (ignificatu in aH- 
' umtransfcrarttur. Sic&vitidicarcquandoqieft vim 2^: mjuriam, 
omne quod obfutiltatti ^rit, dcfcntiCndo aurulcilccndopropul- 
■ farc /. I . § . 2 .ff.de obfe(j.parent. &p4tron.pr£ffand. l. 5 5 .ff.de iniur. /. 1. § .5 .ff.de 
jndtcConnan.cont.lib.i.c.^.n.^. Eradadioncsinperfon^m quaui^ 
C cioquerefctfarUl-.CMrfnrf^r. c) Vindicatio^itrpfaprioIignitt^Catt^ 
i'n rcm adio dicitur 6c contra ^.JS i-^ea^d.i^.itt pr.ff.de 0.&'A. Unde 
fumiturvelgencrahtcr , pro omnf adioncpcr qiiamagimusadid 
quod noftrum eft, vcl in quo jushabcmus , non rationc obligatio-' 
nisjqujccxcontraduvclquafi, cx dehdo vcl quafi", oriturcor»trji 
pcrfonamobligatam j fcdrationercivel juris , quodatftbr habcr 
inrcper advcrfarium poftclTa , contra quemcunque poftcftbtem 
^chncid^.ad^.i.l.deail.num.2.&i$.yiih,ad^.t.nufniy.I.eod.adtO' 
quc vindicationcs dicuntur &adioncs,qnibus rcm pignori obhga- 
tam nobis cftc intendin\u%l.i6.§.^.ff.depignl.fin.ff.depignor.a&.l.y.C. 
de O.&A. l.i i.ff.qnih.mod.pign.velhjpsth.^Q^M\h\\% rcfrl noftriimcllc af- 
D Cetim\is§.\.l.deail.^.i,l.deDffic.jttdic.l.i^.&paffim.h.t. d) Quandoq; 
enim rci vindiCatioin fpeCie fiimituruthic & i. cJr^far./iKjf. & C.dt' 
K.f^.dicitur fpccialisad diffcrcntiam vindicatiortisunivcrfalisrc.pe- 
titionis hcreditatisi./.T.^/./«/.i jf!^^^</fW^/.&maxim^propricrei vin- 
E dicatio dicitur Vult lib.ijurijpr.rotfi.c.ii. n.ii. t!)' l.mnideo ^6.ff.b.t. 
I.iyff.de0.& Aj.i2.i.i.& J^.ff.deaur, &4rg.Ug. introdulta quippetrc^ 

com- 



Din 



tAi.mf.7A.Tiix\.^X)\cicrAnli.cate(herpric.7'Catif'^^ 
.d'tfiMpand.io.th,4Ait.A.Con\^An.comm.Ub.i.c.^.rt,'^,Tt.i,vaUi^^^ 

lh,\.lit.I. confcqucns fiiic proponcre aaioncs,quibus domini jus fi- 
-bi acquiritum adfereTcnt , advcrUis cos , qut contcmpta tali diftin- 
•aione , nollcntalicna rcftiiucre fifortequovisniodorine volun» 
tatc dominorum ad cospcrvcmftcnt ( ncquc cnim tam pcrpetui 
pofliimus res noftras rctmcrc cuftodia , nc aliquando ad alios per- 
•vcmantOW€ndrC/.^4^?.i.)"«^ccnimrcsnoftrasinvitisnobisal!us 

retinerc/.if.§.i#/crftt^W4fr.i.ii#r<*KJ.^5»'^-^f^^^ 
damno & injurianoftialucrnm taccrel. io6.ff.deR.l.l.t2.ff exqtalh 
(auf.Maj.l.t ^.ff.decondta.indeb. fcd vero domino rcftituere dcbct §.h. 
l.<fe4^./.i3./>r#/7.r.im6necPrincepscuamm caluncccflitatis , ob 

f ublicam utilitatcm , finc |r.fta compcafationa ciiiqnam fuum aii- 
fcrre potcW l.venditorA^.^.i.ff.commutt.prid.Li. Cproqutb. cauf.ferv.pr9 
pntm.c.quiapliri^-iex.deimmumt.Ecclef l^iell dt^.feud. i./fe.^/<f.D. Fa- 
chin.ltb.'i.contr.c.^l.verf.oportet.G:ibnc\Korc\zr\.ltb.^[^mUtt.de]urqu£^ 
fit.nontoUend.concluf.i.num.z^.Co\cv.deproceff.execUt.part.i.c.i.n.^i6. 

V2\€m.Votf\ct.defMCceff.abinteP.lib.6 c.i6.n.$.Giili.obferv.$6Jt.^.\i% 
quirquefUuiTiteneat, 5cfuamcaiquctribiMturM.i»/?.^/q*(^i.qui 

ncrvuseftpublic2etranquillitatisarditrimus>J5^cf/wr./).f.«i*m.^. f ) ^ . 
l^.h.t. poUeftorem tamen in aftionc hac accipimiis laic , non cunv 
duntaxatquipropriepoffidcredicitur , (ed omncsctiamcos . qui 
eam rem tantum detincnt, cj^ufquc rcftituendae facultatcm habenc 
\yAx.dt^.lo(.n.^i.vtLinft.th.4,. g) A jarcgcntiumenim cftaaia- ^ 
num forma gcncrahs , qujc confiftit in fimphci jurc peicndi &: pro- 
fequcndiapudmagiftrauim , etiamper folam officii imploratio- 
ncm,in quocftcntiahiscft aaronum forma,qu6d abipfojurc civjh 

comprobatur/.i5.j(f;rfr.4Wo/.Bachov.<i/jf.i./<».ii dea^i» 

T H E S l S II. 

Daturautemrei vindicatio domino m) undepro 
cjufdemdiftinaionei) eftdireaa vel utilis. llla 0 da- 
lur vero domino d) quidominium plenum t) vclmi- 
nusplenum/; jurcgentium^^^ velciviU A) acqwifivic 
i) necamifu. k) A 3 a/§^«- 
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rhef.i. A a) ^.i^Ueaaiu, f,rJ.66.ff.luA.aaionUmi^.SAiJeO.&4: 
■fe. C.D. E. ^.exdh^rfo lo.verfxerthUudthiJoUdoynmmpetat donmmfuameffe.^.exmt^ 
'^Fr .Uficmi2Jeaa.iftmater ii.i i ff.de except,reijudic.LmaHdpium 54.$.«/^. 
B ff.demd. h) Siquidcm domimumcll caufa hujusa(aionis/>erJ/(5f^ 
ht.A. Tot autcm dommiifunt fpccies, quot dominandi form^ Ror 
hcit.Uh.j,.fentetuc.\Z,&ltb.^.arinimadyerfi.^, tx(ozm^ti\m cnim dif- 
fcrentii6lpcciciumnumeruscolligiturDd.w/.}8.§.j.jfJ«rr^./.i5. 
$.S.ff.tiuodviautclamLi.§. n.ff. adexhibend, Lyi.^.pen.&ult.f.dele^.i^ 

Gacdd.4i/.49.«tfw.8.^/f f^.^.cxquibusfingulisrpccicbus/ingul^pe- 
ne&piopn«narcuntara(aioncsBach.f//j^.i.rJ!>.io,/i;4<??..quxaccu. 
ratius explicare inftituti ratio non permittit ; in gcncrc tamen,do- 
niininm dividitur,incivile&praetorium: uttumque, in vcrum fcu 
f ropricitadi<aum,vclqua.rircuquodammododominium/.i9.jjp//tf 
fliptil fervor.Lio.ff.de A.R.D.L^.^.i.ff.decdend.Li.ff.rer.amof.Lif.^.t.ff. 
C decontrah.empt. c) Quaehicdiciturquatcnusutiliopponitur: alias 
conftatdire<aam a<5l:ioucm dici&iUara , quaeopponirurcontrari» 
m contradibus comraodati. dcpoijti, pignoris &c. /. 10. de negot, 
geji, Amplius , 4x%.ylnfl.denoxaLaa.li6. §.4.^^ w^^.dircaaadio op^ 
ponitur noxali , & cft iilaqua:cx delitSto (ervi conrradominum fci- 
cntem in folidam aeftimationcm competit,cademqu^ ration^.dircr 
(kz adio opponitur adioni dc peculio & fimilibus ^MU.Inft. quodcH 
- eoquiinalten,Li,§,^.ff.^ommodati, & deniquediredlaadiopraEpara- 
tonsopponnmLi^.^.i^j.Lfiqutsiyff.adexhibend.B3ichov.diJput.i,tb, 
D i%.deaci. d) Eftautcm vcAumdominium jusreifiixlegicimedomi,- 
nandi Linremandata u.C.Mand Ldudum C.decotitrah.etftpt.Lz^J^.t.Dn. 
£ Gaedd.adL^^.num.y.ff.dey.S. e) dominiumcnimdiftinguiturni 
plcnum & minusplcnum arg.^.fin.infl deufu^.L^.%.i.cMfecund, nupt. 
Liimc.C.de nud.jur.quir. toUJj^ . § . 5 . C.dejurMm.tmpetr.lG.^.z. Cde bon, 
qudltber, illudeftquod tribuit plcnum rci comir.odum& incom- 
modum, quoproprictas cum uruconXolidatur.<rj./.i.jP<^t;///>^rr.««i- 
verfit. ult.inft.de ufulr.L6fff.de condtd.indeb. L^^J 116.^.1. ff.de l\0,Li, 
C.debon Matern.L^^.C.de Eptfc.&clerJ.tm : C.denud.jur.quir, toU.L6.§.i. 
F &^.C.debon.qualtb. 'Bocct.cLydtfp.i.tb.i. f) quodnonplcnum rei 
commodum & incommodum tribuit fi:u qno ccsfive dominiui\i 
pobis invifis fine culpa iioftra cafu aliquo , vcl ex cau(a aufcrri po- 
ceft , quod & irapcrfcAuro dpminium QomiQatur ^,66, /.4 1 .ff. h, t, 

Lii^f 



Digitized by d 



tA^.Uoy.fde R.r. l.^^.fdemx.M.f{.ffJefolutl i i.ff.faml. herdfc^: 
l6.lnft.de R.D, Boccr.<i. cl.dijp.i6.th.s. & diftribuitut in duas fpecies, Thtf 
fcil.inrtudamproprictatem,6iu(umi proprictas nudadiciturquas G 
fola cft abfquc u(u,habcns tamcn fpem confolidationis & ukis rci, 
qui cft pcnes alium aliquando rccupcrandi Sc conjungendi cum 
^io^nctiiic^.peH.&ult.lnft.deufufr.L^.&tor.ttt.deufuJr.accrefc.l.o.ufU' 
frua.quew.caveati^^.&^^.ff.h.t. Schncid^f^. ad^. ii.lnft.deR.D.n.^, 
-Ufus vci6eft eertus& dcfinitus.vel inccrtus & indehniius i dcfini- 
tus ufus cft ccrtis modis plcrumque ad neccflitatem quatcnus ad u- 
ium quotidianum ufuani fufficit, non ad compcndium & volupta- 
tcmutcntispracfcriptus/.S./.ii./.i^. ff.de ufu&habit. AkhuCdh- 
fAol.itb.i.c.i^.\(^eCpar.deufu&habit. Indcfiniiusufuscft plenus,qui 
'omninotam ad ncceftitatcmutcntis,qiiam volnptatcm omncmqj i 
uttlitatem &acccftioncs rei quafcunquc pcrcipicndas conftitutus 
cft. Ec hic ufus vocatur Dd.dominium utilc.proptietas^autcm {upi^a 
dKfladominiumdiredlum : indcqne nataeft diftind^io dominiiin 
'dircaum & utilc Ahhuf. loc.cit.n. zo. &^6,{ fivc hoe jus proximum 
dominrdapptllaremahsBachov.rf^ilw/?. §.i.ti^4(3.».ii.; vocabulis 
quideminhacrignificationcinu(itaii5Coftal.i«/.i.yi4^w.p«(3.Duar. 
hb.i.dijp i7.Cujac.//t.io.ot/erv.i6.///i.ii.#r/:55.atiamcnreccptis&: 
rctincndisH2n;rf^/f.4.ffo.i.Sichard.wrtt/^.C.fc.f.w«w.2.Vigcl.M«fr. 
J.R.lib.^.cap.i^. Bachov.4^iTr h.th.i.c.&traciJeacl.diftf.i.th.i^. vcrum 
'pcrtinci huc,in dircd^a rci vindicaciodctivr,fantum dominnim di- 
re(5tumrcudominiiMnpropriecacisaliasdi(ftum,f«/.4./.78.§;3./.^^. 
ff.dejur.dot.^.i6.lnft.de R.D.ii6.ff.deufn&habtt.cx utili vcro dominio 
quomodo deiura(5li6n</./fc./«^.ucilrsdomini ftibdivifioncm in fi^b- 
alternumfc^rcontrariudocctSchncid^if^.rf^/^.ir.Iw/^.^eR.D. g) /.23. G 
fr. h. t. modislc. juregent. proditis , qui non aftimantur q«od ah- 
quam rationem & caufam ex natuta trahant , (cd qui cum rocietacc 
humanaitainccperuntutvixfineiis vidcaturhominum confifterc • 
'Commctcmmiyff.dej.&j.b^jusautem}nftdel.S.G.&C.qi\i^mut\im 

' occupatio & § .Irtorurtt s.lnft.de R.D.^.ferd beftta ii.eod.L^.prl.i ^f. de A. 
R.D.dc ^vxd^uohcWicA^.itemea \7 .lnft.de R.D.l.$.^.tdt.i^\.^.i .ff.de A. 
K.DJ.io.^.i.ii^.ff.decapt.&poftittn.rtv.i:^'^.f.dereltg.zum3ccciXio^.m 
pecudumi'j.\nft.deR.D.c.acceffofttm:^i.deR.l.m6.ii^.^.$.iic^ iii.ff.h, 

tJjilt.ff deA. R. D.tt^nujuei ^o.ffdeufuc.ij. §.i-# de A.R.D. §.20.^.18. . 



§•5 i.^.i6-^.ii]§.ij.lnfiJe X.D. dli^.bJ. 8c fradicio. /, io. C.defaOi 
iJkf.i.fi:. lA.^.i.ff.depHlfLdci.l.9.§,i.l.iQ.L^i.ff.de A.R. D, ^.ji^o.lrrft.ieR.D.vil 
Boc cLj.d»^.^. 4.^. &6. h) Jurisciviiisfunt^nonquicum iprarocieh 
latc humanahumanoquc coiiimcxcioinccpciuht,£cd«iviIi ration^ 
&uru poflca adinvcntivcl additi, aiitob civilc pi^ivatomm com^ 
roodum, autpubhcumbonura. Qiiorum.aiiiianivcrralc$(uni,ut 
fucceflio tam ex teilamcnco, quamab inrcftacg., fivc ca pr«totio fi- 
vc lcgitimo jurc dcferatur ^.fin.lnj} perquoiperfoihmb.aiquir. acquifi- 
tioper arrogationcm I»/?.<i£4^^tfi/jr./>«riim^4f. addi%5lio bonorun^ 
libcrtatisconlcrvandorum cauiafrf. Ittft.deeocui lihm.cauf.hon.addic. 
ahi particularcs: utufucapio.donatio, iusaccerccndi,legatum fif 
dcicommiflum §.^.I«y?.</r«y«dr Wif. cum ticulisfeqq. Sutholt. 
I fert,6.aph.i.Gccdd4dLiynum.f.ff.dey.S. i) Licecabcoexiftentc 
conditioncdominiumabicurufit/.^tf.j^. /;.f.quiaimccimdominu5 
tHjL&poft.ii.^.i.ff.famiL hertifc. & plcriimque fit , ucctiam ca quae i 
nobisabirepoflintpcrindcineo ftatufinc, atquefi noneflcnccjus 
conditionis, utabircpoflent/.io^.jf.i^R./. Ergo maritus rcn» 
in dotcmdatamrc(ftc vindicarcpotcft/.9.C.fr.f./.ii./.zc.C.rf«/«r.rfo«. 
•Nonuxordurantc conjugio ^./.9. 67*/- 11. quippc qus dominiun;i 
dormiens conftante matrimonio &:quicfcctis (klccm habcc, v^J .dp»- 
miniumcahtam racionecvcncus ficconhdcracoccmporje diflbluti 
niatrimonii ^SLch.adTr.hicth.i.b. fundumramcn non dotalcm uxor 
viiidicarc non prohibetur/.iS.C.fo.f. qtidL lex de redotali inteUigi nequit 
Bach.</ /. Et hinc quoquc quod dominium rcquiratur con(equicur» 
cijCUjuspccuniarcscomparata cft,rci vindicacioncm nonconccdi 
L6. L 8 . C.h,t. Nifi fic milcs cui tum utilis datur rf./.8.aut pupillus vcl 
mino: li.ff.quand.exfailJut.vid.mfr.th.feq.Scd quid fiduob. res fucric 
v.c.vcndita,quisinrei vindicatione eritpotior i rcsautaduo- 
busfuit vcndita , autabuno : fi «buno, tum velncutrifuittradica 
&ncutrictiam compecitrei vindicacio , nam nonpa(Slis autcon- 
vcntionibustransfercurdominium,fcdtraditione/.^^w. C./;.f./.io. 
C.rfe/>4^.vclaltcrifuitcradita&isin indicandopricvalet/. 15. C.i!;.r. 
Etiamfi I. altcrifuitvenditaprius.i/./. if. Nifiis, cui priustradita 
cft, fci vcrit, rem priusalteri vcndiram , tumcnimpoftcriorihuic 
non daturrei vindicatio arg.L 6.ff.h.t. Etiamfi z. isqui tradidcric 
. iumccmporctraditionisdominusjioafuerit,f€dpofteafadus/.7z. 

ffML^. 



f.h.tl^-^-^^-f-deexceptMmal Se<Jampli'as,fip6na«prioriinftni- 
mcntumfuiflc traditum , pofteriori vcro VJram tradicionem fa- ^»^1. J. 
ftam ? potior critin obtincndo dominio cui prius tradiium in- 
ftrumencum , hoc enim priorcm traditionem & dominium opera- 
tmp,Li.C.dedoiiat3A<\ior.adTr.hJk.i.g. k)- Lj.^.Jm.f 4dex}nb.Civt K 
aniefivepofti«c«ncontcftarampctitordofn!ni«ra amifcritjhicta.. 
mcn judiciatn carptum finitur, & rcus abfolvitur, quoniam cum ex 
caufa hu jus achonis a<aor pcr fcntentiam dominus declarari,cique 
tanquara doroino rcs rcftitui dcbcat, etiam temporc (cntcntiac do- 
mmium durarc oponcxfaUy.^ Mff.adexhibend.Jitich.de aa.dilp.i.tk 
ii Mrr.bicth.i.c. Sccustamenerit,G pctitor dominium amittent / 
dcnuo effeaus fit dotninus, tum cnim mcdiirm tcropus nihil obftat 
&rcsinpriorcmftatumdcduciturBachov.rftf4fif.<<./. Verurapofi- ^ 
to , a£^orcm pcr rocndaciumSc fraudcs rem dcducerc in iudicium, 
poftlitcmcontcftatamautemfapcrvcnirc dominimti , tumUqui- 
demfimplicitcr adioin judicium deduaa fueric , judiciura retn» 
convahdatum pcragetur, reufq-, ad refticutiQnem condcmnabKun 
Si vero cxprefla (pcciali causa res fuerit in judicium dcduara , judct 
fupcr ea caufa pronuntiari no pocerit (cd nova adbo dabitur aarof i 
per.c. Ucfentent. & rejudic.in 6. cadcmquc conftitutio ctiam jure ci- 
viliobcincbit , cummhil appareat exquo Pontificem jus novum 
conftitucccvoUiifTc conftct Bach. adTr.hicth. i.d.mtraci.deacliom 
dilb.i.th.ii.&^lnfit.deaa.^.i. num.ii. ubi addit hodic cum M^gi- 
ftfatusipfiiudicent,dcfcndipo(rc , etiamfieifpcciahcaufaaauni 
fit rcum poirc condcmnari.- Quia cum non mfi ab inftantia rcus 
abfolvi poiTit , falvo mancntc adori jure coram codcro mag.ftracu 
cxpcdicndi , non vidcatut iatis cxijona ftdc ifta? ambagcs coa- . 

Thesis III. ; /^^A. 

Utilisrcivindicatiopartimcxjure Practoriocft a) 
undcjuxtaPrxtoriidominiidiftinaioncm b) cftvclr; 
Publiciana d) rcfcifforia e) vcl/) Supcrficiaria^J Par- 
timvero eftcx juris civilis vcrbis cxprcffis h) vclmtcr-: 
prctati^onc. 0 ^^^^^^.^ ^ 

aj /xw^.u »^ ^ tccon- 



tcconditur. Idquecum nontantum pcr fnterpretationcm JCto« 
Tb^r- 5« B. rum iniisqu» non exjurc aliquo propiic did:o funtfcd &percx- 
C. D. prcirum jusfiat, ideo&dcomnibusillis&hic vidcndumcrit : jus 
lUud Qi\ civilc vcl pr^torium : decivtli vidlit, K. Prstorium quod at* 
cinct,prstor quia lcgem facere non potcH text^rAnfiJe bonor.poJ!.Ccd 
jurc magidratus &quadam tacita conniventia populo edi^afui 
proponit&defcndit , idcopraftorixadkioncs ficonfcrantur cum 
illis quas ftri(5lum juscivilc introduxit,utilcs vocanturv/fi.§.4.r«/?uic 
4cl.iult.C,exqutb.cauf.maj.l.i6.^.i ff.de noxal.acf. Alias non ignotum, 
.fiai^ioncspraBtariarin feconriderarcntur,indiredkas , qnaEcojurc 
cxprc(reintrodu6l2e,&utilcs,qu*cxinterprctationccdi6fci propo- 
fnx[vmttdi(kin^\.\i^o({e vtd.l.7o.ff.deb.t.l.i.pr.l.ii.ff.depign9r.l.pen.pr. 
B ff.de Infttt.a^. b) £ftcnim& diftinguipoteftcum Bachov.rfr ^iW/^. 
^.th.^.&feqq. in dominiura juris& rci. llludduplicisgenerisadti- 
onumcaufaeft : vclprxjudicialium&quscompctuntprofcrvitu- 
tibus , confciroriae&rnegatorisedcquibusalibi. Dominiumvcrd 
rci eft, vel verum ycl quaTi ; vcrum dominium altcrius quoque loci 
cft&oriturcxcertiscauns jure prxrorio agnitis & introdudisut- 
potc immiflionc in pofreflioncm ex fecundo dccrcto l.y.^.^.ff. corth' 
mun.dtvid.l.i$.^.i6.&^y ff.de damnoinfe^. vclcognitioncbonorum 
poflefljonisquam ille edidoiiio , cxcaufateftamcnti vel intcfta- 
tipropo(uit/.i.r/f to)wr./>o/.Bach.4irr.i.w/.i5,rib.i.pertinetcrgohuc 
[C. tantQmmodoquafidominium. Quafidominiumhocamplius 
mclioris dodrina caufa in utile vcl fidum diftingui poteft , fidum 
cft velcumfingituracquifltumcum tamcn revcraacquifitumnon- 
dura fit wrf./if.D.velfingitur nonduro amifliim cum tamen rcvera a- 
D, miSvimCn.vid.lit.E. d) SicdidlaaPublicio Praetore §.4. 

quaillc QUi abalio non domino, l.i.pr.&tot.tit.ff. depub' 
Itc.inrema^.ScMncid^tr.ad h.fcdtftdnum. 5^. e x J u s t o t i t u l 0 
d.^.^.pr.lHft.deA^,h2ichov.deatl.dtJ}f.^.th.i^.ctuvn putatiyo/.^. §.1. 
ff.de public.tnrem.a^. Magnificus, Nobihflimus & Confult. Dn. Pro- 
CanccU.Dodl. ^(fyxir^inexerctt.dtftf.ii.tb.ii.l.b. Unge p.mrfjr.i^,' 
quaft. 5. Re m five corporalcm fivcincorporalcm l.\i. %.i.ff.dep.a, 
Schnc\d\^.ad.d.^.fed tftanum. 10. n ov v Tt i o s a m , s ib i tra- 
DiTAM,remenim traditam cflc oportct/. i.pr.ff.deP. A. &quidcm 
ver^ veIquafifiveE^eDachov.(/<4^.^,^/j(^5.ri!7.i8. undein cafibus- 

inqui- • 



in quibas renim dominlura citra traditidnem poteftate juris trahs- 
fcrtur,publiciana non potcft compctcrc,nifi ci.qui adcptus cft pof- "^^^f- 5« 
fcflioncm illarum rcrum,hinc intcrpr.communitcr hoc cafu cx pcr- 
fonl authoris coccdunt pupiicianam ut vidcrccft apud SchncidNT. 
%.fed.iflAn.^y. quod tamcn Bachov. di^.dij^. j.rk/Ii8. in dubium vo- 
catiBONA ^iDE l.y.^.fin.ff.de P.A. &idcocrcdcrc dcbctfccflcdo- 
minum,nonahum,/.i^.§.i.^P. yf. 6ciurccivili quidem bonafides 
initioapprchcnlkponcftionis adcdb debet, nam malafidesrupcr- 
vcnicnsnon intcrrumpitufucapioncm ; jurcvcro canonicoquod 
in matcria ufucapionum obfcrvatur^mala fidcs fupcrvcnicns intcr- 
rumpit ufucapioncm , &c idco hoc cafu publicianz hodte non vide- 
tur eire locus Bach. ddTr. b.tb.i^.lit.C. an aurcm mala hdcs auchoris 
obftetfucccirorirmgulari in pricfcriptione long. tcmporisyid.4ptti 
Schncid^ ■d.%.fedift£num.^t.& ^^.ubi cxdodtrinaZafii diftinguic 
quam diftindlioncm Bach.</.^//^.3./i!;.io.rejicitquemomnipo vide 
ACCEPiT, EAMq-, SE usucEPissE DiciT §.4./«/?.^/^ 4<J.atque ha- 
dlenus afb a(flore mendacium non dici apparet -, (i confideratuc 
quodprxtor fub colore dominii&qua(i impletsutucapionis pu- 
blicianam dedeiir,nc of^endcrentur rcgulsc fubtilcs juris ci vilis vid. 
Bachov.tfi /n/.§.4.^4c?.ha6benusquoquc quatenusverusdominus 
fc b.f. pofrefTorem aflcrit , adeoquc tantum rci titulum & poftcflio- 
ncmprobat , etiam vcro domino publiciana compcccre potcft 
Bachov ded^.dijp.^.th.iy.adTr.htcth.i^J.a. Ungepaur.fm«M 4.^.4. 

inAjo. ET VINDICA.T AB EO QIU NULLO TITULO VEL BONA FI- 

DB PosssiDET4r^./.9.§.4.i»){» ^^P.i4.&cuma6lio publ.nondetuc 
adverfustitulopollidcntem , multo minusdabituradvcrfus verum 
do mi n u m l.pen ff.de P.A. Ungep. exerc. 1 4.^. 4 . n i fi i n cafu /. iC.ffde no- 
xal.aH.l\%.% .penff.dedamn itife^.l.i.j.deexcept.rei vendit.l.6yd€R.V.l.i i. 
ff.exquih.cauf.maj. t) SicdiCiaquiapeream ufucapio refcin^icur& £ 
non per aliud remr dium quod Dd. refcindcns vocant nam (i adio- 
nemrefcifroriamprxccdcretaliudreverafeparatum judicium,quo 
ufucapio refcinderetur , &utloquuntur noftri intcrpretes obfta- 
culum removerecur , pracfente ex ratione juris,adverfario inepta &c 
inutiliseflettalisintentioa^oris , quancgatecadverfarium rem u- 
fucepiflc, im6, fi aiiud judicium reicmdcns prscederct adio prifti- 
na darctur non utilisrcfciflbL'ia&annalisBachov.4/iI/i/?.$. f.n.i.it 
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ded^Hn,t^^iK<ftt\hzcii^o prirtofia in rcm,qaatcnus pro rc rccu- 
rttTl' 5* pcranda datur , alias6ca6kioncra inpcr(onam cflcciadit Accurfnis 
^*. exl,iS,C.depBfilmi.ref.9erf.p€rkbert4Um, Edigicurhzcnou propria 
a^io rcd potius akcrius adlionis qualicas, 6c adjc^lio , quia ut dlxi- 
xnus modoin rcm nio<io io pcrfonam c(l liiichoy.de a{i,di^.^.thcf.^9. 
ACTioNE aucem hac LiCsus £ X ABSENTiA , qu« prorc{ub|c- 
6ka aliccratqucaliccrcftcxpiicandari^.G/ii.4i/.i 99.0.4.^ 5^«^.^. 
$<j A, fi enira ador abfcnscft, cjus rcra, iUc qui prxfens domi eft, u» 
rucapcrcpoted^acqucncabrcncemadorcro Ixdcrc, abfcnsautcaY 
bic incclligitur ex juila & nccedariacaufa^c^croquin prstorci non 
UKcmtitlA\.fin.Lil$.l.€.& S. ff.de procuratYid.Schncidw.Ad.^.ruT' 
fmnim.ii.ii.i^.&feqq.lnfltt.deaSi.w^L alterius^ (1 v.adborquH 
dcm prz(cnscft>alccr abCens , rem przfeiicis a€toris u(ucepcric $. ^4 
pr.I.(/./.abrens,'auccmhictncclligieur,quicxquacunque caufa, cciam 
iu(linimaabeftrA;r/.§.5.i^^Bach. Quicrgo ,excaliabrcntiaalccri« 
usufucapicntislzditur , contraeum prziensa^r , cujusrcsuiu* 
eapta cfl, hanc adioncm iniiituere poteft , fi fc.contra abremem a- 
^ionemindituerc non potuit,h2cenim e(l caufa rcftitutionis jufla 
^unica,itaquenab(ensrrliquit procuratorcm , vclaliusfuitqui 
penonam defenderetrcilicuciolocumnonhabcc/.zi. §.t.&fi(j(f.ff» 
iteqMikuscdufjndjor. imtra jLittii\}A^oliv[\l'c»^,^.lHft.dead.l.^^ff.deO» 

•(fsr A, VEL QUADRIENNIUM CONTINUUM hodic vidclicctfx/. Mif. 

C.dete»i{>0r.refttt. illudque currerc incipit ex quo olim annus utilis d:l. 
«i/.nectanrum intraquadrienniumillud reftitatiopcti,fed &c hnivi 

6cbct d.l.ult. INTENDIT ADVERSARIUM POSSESSOREM U I U 
NON CEPISSEi.^.^. ET OB 1D REM SllAM ESSE cxdominio fi6^0 

velqua(i,naniverejurecivihdominiumarru(rumc(l , )nreautem 
F prztorioproamiirononhabccur f) VerumcnimdominiG,cujus 
racmio mprdced.Ut.C. fa4Sba,eft vclproprercaii{ainacquirendi,qoa- 
ienaicitur cxpraefcriptionc uudcurilis tantum a prxtore huicac- 
co m moda:ur a 6l:i o /. i o .fffi fervit.vmdici, i^,^.luharim ff.de jurejur.ciui» 
vis hodic podquam Juftinianns ufucapioncm transforir)avir,&:hu- 
fiis pT2fcripcioni(quc jura confudit/.tt/r.C.<^i^(4p.indc (icut verum 
dominium exprslcriptione oritur ita & dire6la a6lio Bach.4^ rr hic 
th.C.h.verfqmlongo. Vcl cft didlum dominiu^)roptcr jus alrcri refci- 
G ^cum,cujufmodihabctSuperficiarius. {g Quscompccitalh, qui 
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(bpcrfidcm alicfii foH habct in perpciuum condudiam , vclcm- 
pcana, autafecxtru^ara &rurbatur adominoroli , vclabalioin Tfee/ij. 4* 
poireflionc, advccfuscum c]ui pofllidct , vcl impedit fupcrficiari- 
ora , utrcftituacablatampolIemoncm/.i.§.i.3.4. ^.ff.defuf^erficieb. 
/.7j.i.74././7.f. Oldcndorp.W.4.4<J?io».i3. h) CivHc cnim ju$ H 
aliqaando ctiam cxprclfis vcrbisa6kione$ utilcs iniroduxit , non, 
«juodad produccndas a^Honcs dircdas cxfe aliaspotcns iion(n, 
fcd quiaad:ionibus dirc^is non poteft cilc locus v. c. fi vcl adHoncs ,j 
dirc6laefintpencsaiium,undcc|Uia<Slioncm inrcm cmit, ficidirc- 
diaa^io&rcl vindicationon ocdatar vel mandccnr, Hxilisvindi- 
cacio datur /.5. l.fin. Ctd. de hered. vtM. vend. Sic Emphytcutkario 
•datur utilisadio ,€[uaa poiTcirore rcicmphytcutics quovis/.i. §.t. 
ff.fi. 4gervedtg.velemphyt.ctiAm ipfo domimo Bocer.cA 5. dijp. 27. rb. 9. 
^lius podcHio repetitur. Oldcnd. cL^,tttAi4^.emphyt. Itidem datur 
Vafallo Peudalis jn remadio advetias<^*emlibctpo(!c(Torcm ej«8 
ic\ith.i.?eitd.t{i.% Dn.V«lt.fi6.i.f.i.w.i8.<ftf^«rf.vd(i4«btilisratio j«- 
/cisobftct.Undr cumaltcri pcrakcrunoiiac<^uiraturadio/.6.C./;.f. 
tniliti in cafu ubi cjus pccunia rcs comparataeil,utilis rci vindicatio 
conccditur/.8.C./;.f.itcmqucpupillo, fiabipfo tutorc velcuratorc 
«s pecunia pupilli empta Cizl.i.ffquMHtoexfiiSi.iue.Cic & uxori,(i mtt- 
citus folvcndo non (it , ad vindicadam rcm pccuniadotali d maritii 
xomparat am /. f 4 . dejttr. dot. ubi Gothofr. /.55 .ff. de donat. inter vir. & 
ttx. crcditon hypothecario,advcrfus rci pignorat^ poflcirorcm 
ff.de fervit.^cc, i) Quandovidclicctcxmcntcprafrriimptalcgislato- 1 
cis inducituradio pecintcrprctationem &ali<|uam extcnhoncm, 
"Cujnsca^usplurcsoccQrrunt, prjEfertim rationepoflcilbriSjContr* 
^ucm dacur h«c a^io, dc quoi» th.feq.lit.E. 

Thesis. IV. Tfc^/H. 
Dacur porrorci vindicacioconcrapofreirorem,ve- 
.rum m) vel quafi h) &: concra derentacorem r) noQ 
concra fequeftrum d) nec ubi ctcra culpam res pcriic e) 

a) $.i.Iw/?.rf^45.undefircusnegetfepo(]iderejadiciumhoc A 
iiindari nequit/.«/rjflfc.^indccnim aftioia remdicitur,quiafcqiii- 
turrem,& lempcr cftadvcrruspolieiTorcm : poflcifionisautem vo- 
'Cabukim inhac matcciaiafge accipi(ur,proquac»nq\iepo(Icirionc 
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fivc hatarali five civili quia tam natur.ili$'quam cIviHs pofTe^Tor qua 
Thef.^^A: ad rubftantiam polTeflionis , vcrepoflidcc \(^e(cmb. adtit. deaC' 
quir, pejf. mim. iiA.iy^ de acquir.pojf. Gccddxi\sadL€t, 
de V. S. ncc intcrcft an quis animo & corporc luo , an folo animo 
poflidcat : vcluti fi pcraliospofliidcat : vclfia fiindodigrcflusani- 
ino pofleilioncm rctincat, quia utroque modo vcre poffidct i.^ 
/.9 ii^J.j^^ ff.de acqutr.pofi. ^.poj^tdere^.lnft.deinterdi^. &fcmperrci 
g rcfticucndaefacultatcmhabet. b) Quaflpoflcflbrcapitur vclvcrd 
ac proprie in rcbus incorporalibus, ut funt fcrvitutes, hx cnim non 
vcrcfedquafi jpo(ridcntutl.^^.^.i.ff.deA.R.D.l.^.^.y.ff.deufucdp.i^.p. 
ff.de adqiur.poff. proquibus non rci vindicatio fpccialis , fedaliam 
rema^io, ncmpcconfcflbriavel ncgatoriadatur ^.dquei.Inft.dea^, 
improprie pro his qui dolo deflerunt pofliderc Lqutdoloi^i.l.parem, 
i^o.ff.deK.l. hincfivcantcliccm contcftatam & judiciumcaeptum 
dolo dcficrit pofliderc,a£tione inremconveniri potcrit pofleflbr 
i.i7.§.7./.5^.i.69.jf.fe.r.fivcpoftlitcmcontcftatam : ncqucncccflc 
vcl opus eft novainftantiavcl judicio , fcd virtutc d'\xt{kx a(5tioni$ 
condcmnari potcft , quia rcus adhuc pro poflefTore eft , ncqj dolus 
ci prodeft^i /.iji.d^ijo.iff R.I.Bach.4</rr.fe.rfc.i.ttf. E.Fitautemcon- 
<icmnatiohic, ut , nifi juxtaprimum judrcis jufliimrem reftituar, 
reus condcmncturquantiadtorinhtcm juravcrit^/./.iy. §.j.i.7i.jf. 
h.t. Neqi huic pofTeflori conccdcndae funt adioncs /.^^.jf.fc.f.Idcm- 
que )us crit fi iata culpa dcficrit pofl[idcre,quia in caufis civihbus k- 
xflculpaajquiparaturdolo. Praetcrhancautcmrci vindicatioucm, 
qux non cdido pr£toris,fed cx dolo advcr(arii datur,adori dirc<Sba 
ctiamrci vindicatiocontraillum inqucmfadtacftalienatio, com- 
pcrir. i«wc. C.dealiena. ludtc. mut.cauf.fa^. PiaBtcrca adio perfonalig 
in fadlum pr3etoria,contra dcfincntcm dolo pofliderc,ad inter efle, 
quanti fc.intcrcft adkoris,rcm in alium alicnatam & translatam non 
ciTccxcdido praetorisdc aiienatione judicii mutandi caufafada, 
competit /.5.§ .^. ff.de alun.judicjmut. Schneidv. ad^.i.l dead.n,%y. 
Bachov. w<i.w//»M4. Pcrtinctquoq-, hucisqui in jurccontciruscft 
litiquclc obtuiit, quanquamrevcranon poflidcat , neq; culpa aut 
dolo rem litigiofam polfidcrc defierit, fibi enim imputet quod mc- 
titus fit i7.ii$.cumduab.ll.feqq.ff.h.t.Si tamen ador ignoret,&: reus in 
fonfclBonepcrlevercc : oamfiance litem pontcftatam revocarit, 
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r\oncor\6emnazmJ.i^.bjJ.^$.ff.dep€t.hereHJ.pett.ff.dedoiwdl.l.fin.ff. 
fiufuifr.pct.qux adlio litc conccftata. inhcrcdcs continuarur l,^i.ff.b. Tbef 4. 

rcmpo(fidcanttanquam poirclTorcsconvcniuntur /. 51 .jfi!?.^. 
f) Hinccontracosquitcmn\obilcn)rinc immobilcmtcncnr,vc- 
luti contra commodatvioSjdcpofitarios, colonos & fimilcs hsc a- 
.€kio ad rcm rcftitucndam datur l.^.ff.b.t, quamvis hi aiilioncm 
nccclTariocxcipercnon cogancur , fcdnominato, vel reipfoeffe- 
rcntc vcropofleirorc , judicium cvitarcpolTunt/.i.C.win»rfW<i(!?. 
quod fi,dcnuntiationc pcr judicem rite fada, livc antc, (ivc poft li- 
^cm contcftatam, (ctiam in caufa appellaiionis Obrccht.//'j|^.ii.r/;. 
4i6./.i9.§.tt/r.jf!t/f mt^^.jdominuscontumaxemanrcrit.hsquafipro 
contcftata habctur,& ador pcr millioncm in bona cjus dcnuntiati 
& contumacisdoroini,fitvcruspoflcftbr,adquaedcnuntiatusnullu 
rcgrcfsu habct,nifi pcr via pctitorii d.l.i.C.ubi tn rm ^(f/.i/?/^Sichard. 
Sencentiaquoquecontradctincntcmlataipfidomino prafjudicat : 
nam cum contra cum rcdc judicium dctur , oportct cjuldcm judi- 
ciictiam cflcaliqucm cffedlum. Quamviscum nominatoautore 
fuopotuiflctcvitarcjudicium , xquiusfituthot nominc poflcflqri 
vero 9 a6tioncmconcradetinentem conccdamuscum Bachov.<ifi 
Tr.hkth.4J. d) Ipfisrc.rcqucftrancib.cxlcgcrcqueftti,juxtaquam 9 
pcncsneutrumdcponcntium rcscirc dcbct : & cumparuttiufque 
jusfir,ncutripraB aiterohaecadio concedipotcft: tcrtius yero con- 
tra requcftrcm hac adionc rcdtc utiiur ; cum cnim hxc adio contra 
qucmcunquc detinentcm , ciiam commodatatium vcl depofitari- 
um dctur/.p.jf.fc.f. multo magiscontra fcqucfticm dabitur. e) Sic- E 
nimrcusfineculpa dcfiitpoflidcre & rcsinteriit abfolvcndus eft/. 
ly.^.i.ff.b.t. ctiamfi poft moram cjus res interierit,fiquidcm in acSki- 
onibus rcalibusncc poft moram intcritus ad dcbitorcm pcrcincc 
Bnchov, adTr.bictb. 7. b.&voL i.dtjp.^.tb.^.a.&b. Nifi fitlatro, vcl 
fiir , ad qucm fempcr rci intcritus pcrcinct, ex fpcciaU confticucione 
l..^6.L$o.ff.l.^.C.defurt. Bich. d.Lbic Si vcro lcvis culpa intcrccffcrit, 
condcmnatur in sftimationem, ut tanicn pccat fibi jurc cedi a^io- 
nes/.j6./.73.jf.i!?.f. 

T H E S I S V. Tbif 5. 

Duoergoinhacadlioneadori a) probanda crunc» 
dominium cx partc ejus b) & poflTcflTio cx partc rei f ) qua. 
probatione deficicnte rcus abfolvitur dj O^^i 



m) Qm enim accufirc voltint , probationes habert ^el>ent/. 
Jhif.y A. 4. cJeedend.l.i.C.deprohdt.l.ult.C.h.t, ncque reusquicquara probarc 
cogicur.arrrcquammrcntionemftiam probaveritadkar rf.l.4./.8,C 
deprobat.l.^.cUcO.&A.l.^.GJtexct^. b) l2.Mi^.C,deprobatJ.^.ff.h.t. 
qu6d rit^ fatisq-, probatur , f\ zGtot in gcnerc caufam hujus adionis 
proximam dorainiumrc.cxpreflcritGaiti.o^^yfrF.^i.B.^.Schncici^r. 
ad.^.i.n.iio. Infl. dea^. dc ita omne jus fuum in judicium dcduxerit 
Wcfcmb.p;frf.fe.«ttW.^.Mynfing.4i §.i.wi/»i.i^.rn/?./fe j<3.1iccttamca 
a€bori, quod & utilius efl , caufam remotam (ive fpccialem , vidc- 
licetipfum fa^umfcucx quo caufatur dominium feujusagendi, 
prourilli commodum eric , exprimercLindcm.«:ffa>.J/j(J«f.9.f^f/r 
i^. quod inperfonahbusfecusr. Abhdte^. derejudtcat.itt^.Lii. §.4^ 
Li^.^.i.ff.deexcept. reijudtc.quam caufamrcus, ncproprioligonc 
pedcm vulneret, in fpecie fibi cdi non pctat , quia fi cditur & a^tor 
luccnmbit, potcfteandemrem , pctitareftitutioncinintegrum,ex 
alia caufa ignorantcr omifla pcterc, non obftantc rei judicatac cxcc- 
^tioncd.l.ii.^.i.&^.^.l.i^A.iMoc. Bach.4<iTr.b. ffe.^.t.Sichard.^i 
rubr.C.deO& A.num.6. Quoniam ver6 in acquifitionc rci non fem- 
pertcftes, autinftrumcntainterveniunt , praefcrtimubiacquifiiia 
tanturanoftraoccupationc ,velbeneficiorei noftracconftac, utfic 
in modis acquircndi dominii natuc aiibus s vel fi intcrvcncrinc.nott 
tamenfcmperprsftoeflcpoflint , fitcftcsfort^ oon mcmincrinr, 
nonpracfenres, velmortui: inftrumentavcrd variis modiscorru- 
pta Jcamiflafinc. Hinc ficquod probacio dorainii communiDd. 
calculofitomniumdifficihma. Mafcard. deprob4t.voli.c(mcl.s^6. 
Menoch.i/f4r&ifr.;W./>6.i.w/:4i.ideoqucufitatepubhcianarcivin-. 
dicatio adjicitur>non cumulati ve fcd alternative Bich. ad.Tr.h.th.i^ 
d. uc a<aor in hbello proponac, fe ciVc dominum vcl quafi Dd. m 
&ii.C.depr»b.d.c.Ahbat.derejud.inb.G3i\Unobferv.6i. C\impiirniszu^ 

tem animadvcrtere dcbct , an aHquo interdido poflit nancifci pof- 
lcirioncm,quaacquifitaadverfarius ad oncta pctitoris& probandi 
dominium compcllitur Li^.ff.h.t.l. 6i.fdtjmiK. ^.retinenda 4. Infl. d6 
interdi^. Porrocumcaula dominiiin fadoconfi(ka«i,c.concra(au 
&traditione faaaadomino , rcgulariter per cmptioncm vacu« 
poflcflionis, tradinoncm,& pre tii folutioncm pcobatur Lcum htc rei 
ig,C.deprob.cui\is probatio fif non folum per tcftcs,qui raiioncm ct- 




fi^^Lindiciaj^, C. h,t. (qux debitisfol^nnitatibus confcdla praKii- 
«nntur jy.lnJl.dfmtiltb.fiifmL^. fin.lnft.de fidefiifl^ol^^ ^.O, 
^irC.iJ^iiiKn/ii^.^^r/^w/.ii^ue tamdiu ftandum,doncc contta 
bc tnr § .1 1 lnfiitut.de mutiUb.flipul.l. 1 8 .CdeprobdtX i j^.C.diinutilib.fitp,) 
Confcffionem /.i i.§.^./. 1 5 .fde dc interr9g.in jur.factend.l: 6.%.i.fi.de con* 
jijf rolutionemcenfus , 6c rccognitionem fadam affcrto domino ^ 
Salic. iniproprietatis C.deprobat. Sich.adli(f.C.h.t. famam antiquam 
6cpublicam^/.w/.4. C.deprob. in primis fi cum fama concurrant alia 
jftdminicula faltem prafencis polieffionis Mafcard. fo«f/. 54 n. 14'. 
poflcflrionem , maximc tanci tcraporisunde praefcriprio rcfultet 
\(/'cC.par.de A.R.D.num.u. etiam reccntem , alio in conerarium notl 
probato, ncquccdodoCalcan.rw^^w/y/.ji.wrwMZ. immcmoriak 
tempus, cujus initii mcmoria non cxtct in contrarium ; &c pricfctt* 
pcionem l:^.^.^. ff.de aqua quot,&afiiv,l.ttlt.ffdeM{]ua&aq.pk)^. 4n.l.i6. 
^^yerr.rii.pcrccptioncra fiuduum, &tcrr«culturam , utidomi* 
nus,prarfcrcimrant©tempore quodrufficiatadpi'«Kcriptioncm/.W* 
fw.48.jf. de folut. apprchcnfionem fei alicujus , quas in rKilHtW boni^ 
Cn la(./w ^.i.LdeaS.non ex ipfius rci qualitate tanrum jirxraMynfing. 
0d.d.S .««w.J 9 . figna Bart.iw l.fiigmata C.defiibricenf.Ub.\ i . Stfathat)! fti 
igmercat.part,r.pr.n.yi.z\\z(Y* indicia,conjeduras5cargumenta va- 
rla & ccrta /./»</if 14 1$ .C.h,t.L^x:.de prohat.c.cHmcanfam xt .de proh.CMtn 
vcr6agirurdcdire<^aprobationcdominiiinperfonamilliUs , qiii 
rcm vmdicarcintcndit,isquatuordcbetprobarc,titulwm.traditio- 
ncm,pretiinumerationem, &tandem , qifoddiupofTedcrit Mc- 
t\och.dearhitr.jud.Ub,i.eaf/^i.num.6. non autem probarc nccefic ha- 
bct,quod autor aquorcm accepit ahenationis ritulo,dominu$ fue-* 
f it c;us rci Bocer. cl.$. diip,i6,th, i o. nifi fimus in dubio Mcnoch. d.h 
Mafcard.rf.r0/.tftfwd.557.rt.18. e) Neenim fruftraexpCriacUr,fecJui^ C 
fcre deber,an iscUm quoquis infticuit adtionem poflHdcat/.^wi^ff^- 
mio i6-f.h.t. Ant.Fab. io,conje6i.^. cum non nifi pofrcfrorrcftitucfe 



fitrcus,re<ft^condemnatufri7jP6.f.Schncid'W^.rfrf§.r.»ffW.87.I./i< 
4flf.quiactiamfipoftfcntcntiamrupcrvcniatpo(re(Hortfo,f(fntcnria 
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cxecutioni mandari potcft , ubi camcn nova opuscde acSlriGnc di- 
Tbef.f. C. tunt vid. Bich. ad^A.lnflJeaaJ.cf.^.i.ff.deexcepureijudic. Quapro- 
prcr licct pcr fc quis odcrari & pcrfcrmari poffic , utrum is cum quo 
in rcm a^urus cft, poflidcat,ncc nc, cautius tamcn facit adlor, ut in 
principio judicii faciat intcrrogari rcura , an poffidcat vcl detineat 
rcm,quia vcUtcam pcrlegitimamadioncm vindicarc Angcl.^rti.f. 
i.Ldeaa.num.S.laf ri.99.eM.quifervum.io.^A.ff.deimenog.m)ur.facien. 
quod judicijiiccr fc poflfiderc rcfponderit reus , adtor fccurc con- 
rracum agcrcpotcft, fivcin vcricatc poffidcat , fivcnon: fienira 
nonpolfidct, infuipr^cjudiciumhabcturpropofrcfTorc, &con- 
dcmnanduseric , cxqua rcfponfioncdicacurfclici obtuliiTe/.w.^wi 
i$.ffh.t.tb.^.l.b. Si vct^ncgatfcpoffidcrc , tuncfihoc veiumcft 
ulttrius contr» cum non cft procedcndum (cd ador a judicc im- 
miflloncm in pofleflionem rci illius tanquam vacantem peterc dc- 
bct. Aftfifcicnsfcpofllderenegcc &:convmcatur pofteade men- 
dacio, quiaa(5Vorcuropofli<Jcrcprobat , proptcrodium& in poe- 
»am rocndaciijin continenti rcus pofleflionc privari&in adorcm, 
ctiam dc jurc fuo non probantcm, transfcrri debet l.inremfm.ff. b.K 
Iiloy.iS.c.io.Lf.^.i.ff.utlegator.l.i.mfin.ff dexollat.i6.9nfin.ff.decarbon, 
td$ii.iunic.C.utipofid.ld€me^ fi intcrrogatus nihil refpodct,fed con- 
wmacitcr tacet Ldeatate ii.^.qui tacuit ^.ff. deinterr.injur.fac. Obr. dif^ 
iz part.^n.^i^. falva tamen proprictatc,fl dominus fucrit,& tantuna 
coramodumpoflcflionisaufcrtur,adco utdcinccpscfliciarurador 
&dominiumprobatudifticihmum, probarccogatur; quaepraedi- 
{ki ita proccdcre dicunt Dd.quando|rcusin fpccicnegat , fcrcm 
pctitam poflidcrc , &cautelamrco inufupradico utiliirimam & 
^[lunquara dc mcmoria delcndam tradunt , ut convcntus ad cvitan- 
dam pcenam d.Lfin. nunquarneget fc poflidcre,fcd flmplicitcr negct 
narrata prout narrantur laf.itt/.io. %.ttademumff.defide]. Schncidw. 
4i.§. i.l.dcA. Modi vcro probandipoflcflioncmiridcm funtvaiii; 
cftquc probatio vel rerum corporahum iromobihum vel mobi- 
hum : pofleflioimmobihumprobatur pcr(olara inflftentiam fivc 
dctcntationcm poflcffionis,ita cundbi juris intcrpr. rradidcrc m iflt» 
pulatioifla^Z. pracipuegLinverb.fltpuleturff.de V. O. pcrculturam a- 
gtoium giini^.inverb.finiatur. Cfin.regund. Bl.i» /.ii. §.4/. deufufr.& 
quem.cav, manu ctiam aiiena^fuononaiac fa^am Vsaifan Conftl.ioy^ 

num.xu 

I . 



w. 11. verf. fdctuntetlam td vol. \ . quod fi duo dc coclcm prlncipio tem- 
ppiis&fine, aitcrrcaraflc&rcminaflc,altcr{cfru(Sus, pcrcepiflc ihef^. C. 
prabavcrit , prscfcratur illcquiprobavitfrudluum pcrccptioncm, 
quia in co conflflit cflicaciaScutilitaspoflcflionis.&juflum cflati- 
neomnia dcnominari Mafcard.ro/.^.ti^ro&.fonc/. ii8i. undeporro 
per folam pcrccptionem fruduum poflcflio probatur iTttu ^^.ff.de 
fblut.l.z.C.de adqutr.pojf. ibid.Bart././iri&w lo.pr. C.de agric. & cenf.Ub.n, 
jpcnRonumi^. ff.de ufufr. Bv.inl.^o.^.$.ff,deadqutr.poffxo[\c^ai\in\ SC 
cenfuum folurioncmTr.r(?/,i.(iij(^.ii.f Mcnoch.deretinend.poff, 
rerned.i.n.$6%.?iu\.Ciiih.inl.S.n.z.infin.C,deail.errtptAnwciiituiiDn, 
\\i\tc').lib.i.feud.c.io.nurn.u.c\s.vmmtrzdmoncm Lj ^ ff.de contr.ernpf, 
l.j.^.i.ffde adqutr.pcff. famim.ccaufam \^.x.deprobat. tcflibus^/. in, d.L 
fttpulatio^^.de V.O. etiamfingularibus^/.iw/ .armen ii. %.fin ff.deteji. 
'WcCcnb.par.de adq.poff.n.6.Sca,6tus quosquis tanqua dominusfecir, 
modofquealios rf) HincprxcipuumpofleflioniscommodumTc- D 
lucec, intantum ut licetrcus cx-fuperfluo onusprobandi in fe fufcc- 
perir,^ m eofuccubuerit,non tamcn auferatur ei pofleflio , fl a(5boc 
intentionemfuam non prabaverit/.)i». C.b.t, laf ad^.i.l.de A.n.iii. 
gl.in l.circai^.in fin.ff.de probat, 32c\i.lnli,deinterdi^.^.$.n.i, Ne vcro 
adcorem ab oncrc probandi per voluntariam confcfldonemfcle va- 
tcvo\\ii(rcwidcitat^dciuxt3iB2Ad.inl.iluiaccufareC.deedend proban- 
do (uccumbens condemnettir cautclam rurfus rco obfcrvandam 
hiccradunt Dd.ut nihil in fe fufcipiac, nifl adtor proba vcrit : fane e- 
nimadhucaudtecurflvclicprobarefeefledominum arg.l.^.C.deex'' 
cepe,&l. i^,C, deprob. dummodoidflacpriufquam tcfliiicata difcat 
Sich 4<f/.i.<^.(i«^r(7l».».3.C3Ctcrumquamvispotiorfitcaurapoflidcn- 
lisLi.ff.utipofitd. adorc domininm dire(9:6 no probante Schncid w. 
<fi(i.§.ii.74. &pofleflbrpraefumptioncdominusprxfumaturf«/. 
Cdeprob, infin, Bach.4(iTr. hicth.^.i.f, S\ch.d. /.2.11.4. nec litulum pof- 
lefllonis fuse edere teneatur fi vidclicet fingulari rei vindicatione 
convcntusfucrit/.fo^.i I. C.depet. hered. vid Bachov. adTr.hictb.y l.e, 
nontamenea prxrumptionc hicopusefl, (edfatiscfl reoquoda- 
6korintentioncm (uam implcre non pollit, ut ipfc liccc nihjl praefti- 
cerit ex regula juris in /.4.C.(^e(/fni. abfolvacur. 

Thesis VI. '^H^' 
Veniunc in hanc adionem omnes res corporales 

G t mobi. 
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mt)biIcy&inTraobilcs s) a«iimatx &inaftim'ac^i} cotn- 
"^"^* nrcrciohotninum nan cxcmptarO quasccrtis circum- 
ftantiis petitor dcfignare & dcmonftrarc tcnctur. d) 

A a) §.i.Iif/?.<f<4i?,/.i.§,i./.i5.§.5.j(f.fe.r.corporaautcmrantva- 

(ia : aliacnim natura ita cohserenc, ut iis nihil cx alicno j ungi poffir» 
uthomo,bos,omniaqueanimalia , quztanquamfpecicsqastoca 
incaeftrimplicitcrvindicaturi.r.§.K/f.m/I//«g«/<£W.£.f.aha artificio 
quodamcohaercntqaibusaliquicipotcft jungi,utcftrcyphus,ftatua 
^ rcs nmiles/.r;rM;»3o.Jf:^^<(/f/(d^.his ii quid)un<n;um«ft,totiuscor« 
poris vindicatio mihi^ampetic,quamdiu id rei mea&unitum manetv 
qiiia rci mcjeacccilionis vicc cedit/.wr/w 15. §.2. cJr f.jf /;.^/.i^.^i« 
4.R.D.§.i(). LdeK, D. poccdtamen agi ad exhibendum , uc fcparen- 
tur,rires meacum altcriusapplumbataric,ri vei6f^rruminata,cum 
atoto feparart nequcar, nec vindicare nec exhiberi potefL Lindem, 

ejus rei pMeroria in fa<^m adionc experiri po(Iit^/,/.ii.§. ^,L$ubJm 
l.i.%.pen.ff.adcxJMb^ £odcmmodocignumahcnis£dibus,aut vines' 
i4in(^um,quaravi5nacura(epai:aripoffit, ne tamencum dcformati" 
onepublica6crummo2dim;ancisdamno , rcfcindcrc sdiBciane- 
ce (Te fic, /. prdfu j-ff-dc offk.pr^ftd. /. i.c^ 3 . CJexdificpriv.l. 2.§. 1 7 J.uU. 
ffMequidiri loc publ. L 10. §. i o,f. dMper. ncv.nunt. 6c vinearura cultura 
mibeta£Li.pr.ff.deugn.jun(i. nec vmdicarinccad exhibenduma^i* 
^otc(id.Li^.%.6.h.t.L6.ff.adexhib,L7.%Ao.ff.de A.R.D.L^%.%. ult.ff.de 
folut.^.i^. verfne6tainenideolnfi.de R.D. fcdeft^dioantiquade cigno 
^ndlo quaein duplum exL.XII. tabb.dcfccndit /.i5.§.tf ./?.f-/.^.Jrf^ 
e.xhib.Li.% .ult.ff.de tign.junci.%,cum in fuo 19 .lnfi.de R.D.Ladeo 7,%. io.ff.de 
^«R.D.cam contra bonae, quam malsiidei jungencem Schneid^^. 
Add.%.i^.l,deR.D. Bocer.(/.5.^}j(^.5.r/;.i(>.quamvisumcncontracun:i' 
qui fcienteScpatientedomino bonaBde|unxic(tancesdificio, ia 
iimplum pro confcqucnda xflimacione a6lio detur /.9 8.m finff.de fo» 
lut.L6^.ff.dedonat.int.vir. &ux.arg. /.13. ^.f. verfnonidemff b.t. coniix 
mal^ Bdei jungentcm ver6,non tantum a<Slio panalisde tigno jun- 
£lo in duplum, (lance sdificio detur , fed 6^ dirucoxdjficio rei vin- 
dicatio i\.\}^zii\iLi.ff.dettg.jttnci. non obftantc temporis prjffcriptio- 
iizLj.%.u4eA.R.D.d.Lremi^.%.uU.L^^.L^^.ff.b.tJ.Hlt.ff.(leufH(ap.Lu 



Ch.t. quo d di ver fa m c in arborc l.i6. i.ff.dt if. R . D'. p 6 tc H r t am c rt' 
nccclxitatcm rolvcncli duplum vitarc qui bona fidc junxit,fi tignum Thef6,A, 
cacmpnmircftituat/.i7.§itt//.i.57./.59.^/;.f.Bachov.rf(i§.i^.I.5f/?.D. 
n.B.Dili.Hccn.difp.^.th.ii,Sic quoq; quod in charta mea fcriptnm cft 
(bcim meumfic, dcd^oribentevindicarc po(rum,uttamenimpcn- 
fas (criptarsfolvam fi bona fide chartam nadus fit §. littra^i 3. /. (/f R. 
D, l.i^.b.t. quia nacuraii infpetSla ratione, rci fcmpcr id cedit , quod 
fnic illa cire non potcft , ita tamcn ut fcmpcr racio prxvalcntiac ha- 
kcati:r,6cinrpiciaturquodcftprccionus §^f^itfi»4/frM4/4^tf/4 54. 
dfR,J),d,l: 1}. §. 4.J/:/;.fiundehodic ehartam fcripturae ccdcro pic- 
fiquc rentiunr^/.i»/.^4r4r«we9. §. i.invtrfrectam amefini.ff.de A.ti\ D.. 
Schncrdw.44 §.55. ^»4. l.d. tit. in tantum ucfiquis pofiidcac charcana» 
ioaicn, in qna alter comentarios dc meditationes fu^criprerit )huio 
tfompetere adfcianomin fadlurrt , utcharcaeatftimacione rohitaca» 
iwm Uti}^nv3iTMm2izatL^.§.pen.ffadeM.c contrack^mino tabul» 
iiFilisa<5lioadver(tis pi^orem decur, non enim^i^dominium reiaU 
terie^cjuregenttfinefa^StodoiDiniquailicumeft ^ proeinus omnis' 
^sOiodotrtmo prilbno negacur ipfinima dtdlitante azquitatis ratio-> 
1)0 bach.add.^.^^.l.^,^A.verfMadmttmffMdam.iiifeH\i.io, inflM R, 
l)^/.5. §.5.1^.1. NequctxuTienpecuIiUmm kancadlionem vcnic , fivc 
Hltid (itcaftrenfc ftve paganicum i^6ff.h.t,non ramtluodlingulari» 
jiuxta fenitntiam Tr. dijp. hicthef. 8./ & qutdcra praetoria perfonali» 
itddoy cxcontradhifervipccuiiorcnns, contradominum dctur/* 
frrrnnaii.&u.ff.depeciU.^^inperftn.S.&Schneid^^.ad^.io.lnfiMaif, 
Boctt.(i,K.dt^.fin,th. i.fcd quod divcrfiffimzres tam incorporales, 
q«am'Corporaicsmfocomprehcridhntur/.rf^po/ifi5.§.«/f./.7.§.4. & 
fin.ff.depeiut. Quscfunrvclrationepya&dicae vcldeftituta&:hx :in- 3 
diffcicntcrvindicantur : illae funt hotnincs libcriTclfervi/. ii.ff.dt 
fiat.hmin.pr, Infttt. dejur,perfcxhisCerv\ cum in dominidnoftroiint 
lie^!t.i.Z5.m/".46. Im6 pccoribusadnnmcrentur/.a.j5^.4i//. J^«//./k 
iouff.deleg,^.Go[,h,adl.^.ff.decap, «/iwiv^. haca(fkionercd^vindican« 
nii/.^./.i3.§.5 /.45.i.3i.b.r.liberi vcrbhomineSjfilii Blisq, ,quam» 
Visirrpoccrtatc noftrafintpr. Inft.depatr.potefl. quia veroinlibcrtato 
pati 5c iii tmllius bonis dominioq*) cfTe pofliiu /.8 3 . §.f 1^.0. hac 
a^^ione nullacenu!» vindicancur/.i.§.i.b.r.nifi fortc adiedacaufaex 
legeC^icuuniiUon inipe^alibecorumhbcrcatc,fedin(pccbo)ure 
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Romano, vindicatio compctat cadetn racionc clTitas incolam ju- 
B. rc ftatutario/. .ff.adm«mctp. dominus iixndi colonum jurc impcra- 
C D» tozis conftj tuci o nis iomnes ommno 1. coloni C. deagr. & cen/it. Mcnoch, 
recuper.pofi.remed.io. Princcpslubditum. Magnif. NobiliflimusSc 
Confuit.Dn.Prxrcs in colleg.jur.publ.difp.6 .tb.9. G:i\\.dearreft.c.^.n 17, 
maritusuxorcm vindicarc poicft Oldcnd.<:/.3.4^.i.§.4. Obrcchc. 
Q dijp,ii.c.$.tb.ii$. Goih.adl.t.h.t. c) /.i}.§.i./.4j.jj!fe.f. cximunruc 
autemhumano commcrcu),qu2dam natura,qu2dam jurc/.^^. 
omnmm ff-de contr^mpt rfn^.natura, vel plan^ no cxiftentcs,ncqi futu- 
is ^.i.l.deinut.fttp.l.^^. ff.de V.O.l.i.i ^.ffde O.&A.l.^y .pr.ff.de contr.empL 
L\ ff.de hered.yela^.vend. vcl cxiftcntes uciibcr horoo dequo modo di- 
^umcll : Jurccximunturqusdampublico, quxdam communi^: 
communi jure exempt^runt,quz naturaufu & acccdione omnibus 
funt communes: puta a€r,aqua proHucns,mare,litus maris,Humen 
ripa S>cc.^.qu£dam cumfeq.l.deR.D. Publico j<urc cximunturcommcD- 
cio,quxfuncrchgionis, quzdcfenfionisquzopportunitatls. Re- 
ligionis ut funt res facrz & rchgiofjr §./4fr<« §. reltgiofum l. de R.D. l.i.ff* 
etf(/.ni(iforteabadminiflracore rerumEcclc/iadicarum vindicencur 
Lii.C.deSS.£ccUfciux ille hon uc propria , fed rationc juris quahs illi 
competeivcis vindicac. Tz,bic th. S.ltt.if. idem c/l in iis qua: rchgiolis 
adhaer.eiui.^j.li/. DefentioDis (imc res (ands veluci civicatum,rou- 
Bicipiorumque ac viHacuro, muri,ports, curres, caftra^ (imiHa ad 
defcnfionem munitioncmque adverfus hodium impetus extru(5fc;i 
§ .fan£tal,d.t.l.i.l.fan^£ %.%.ftn.ff.cod.l penJ.fin.ff.nequid.in loc.facr,\icm(]^ 
fandlionepGBnahdefcn(a,fubnixaatque munitafunt,/.9.§.5.<^4i* 
^w.jpir rfr .iir.Bocer.c/.f.rfi/J.i.ffo.40.0pportunitatisfunclocapubh- 
ca, & res univerfitatum ad ufum pubhcum difpofitae,vcluti balnea, 
portusjtheatra^ra.inambulationes pubhc3E,pa{cua&c.§.i.I.rfc i»- 
ut.fttp.^.fin.I.deewpt.vend.humverfitati6l.d.t.h.ff.eod.G(sdd»adl,^,n.io. 
D &feqq.deV.S. d) ucquahsquantaquciitapparcat, advcrfaciustut6 
rcfpondcre , &neceflariiscircumftanciisinclicacis/. b.fJ. 19. jf. 
de furt.l.\.^,4f0.f.depofit. reus dchbcrare polEc,cederc an conccndcrc 
debeac hi.ff. deedend. (Sc judex ccriam fcntenciam ferre pofllt %.iurfiri 
^i.l.de A.l.$.%.ult.h.t.l.i7.ff.dereb.dub, Hincahter dcflgnantur resfoh, 
ahter res mobiles : qui immobilem vindicat,nomen rci, & ne faliac 
Boipcilocum m qup rcs Ocacft dc%narc dcbec /.^./;./.in rcb.us ra.o- 
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bilibusaliterdengnant!ir^imaha,ab'terqa2anirnacarrnr,fnani*- 
inalibushomiriemrcrvum cjui vindicat , nomenc|us(kfigriarede- Thef.6.D, 
bct d.1. 6. quamvisredeegcrit quiinnomine erravcritnon in(ub- 
'(tantia/.ii^W5.^.4.fc.f./.4./)r.jf.i«/fg.i.quare fipluresfintcjurdemge- 
neris,artasexprimendi eft cjusqui vindicarur,utrum pucranado- 
fcfccnsfit, //./.(>. animaliabrutaqui vindicat gcnus &rexumdiccre, 
ffmul quoq; colorem adjiccrc dcbctarg.d.l.C.^.&fivefiimemainic» 
busmobilibusinanimatis videndumeft, utrumquantitateanfpe'- 
ciecon(tcnt'.(iquantitate,tesinfc6ba & rudispetatur,maceriam Sc 
pondus, Ci Hgnata 5c fadla, numerum dc fpccicm : menfura coniii» 
ttctur,fpeciemana& menfuram diccredebcti quinimo vinicolo- 
rcmadjiccrcutilceft/.^.fc.r./.i^.if/ttrr.Rcsmobilesqujefpccie con- 
ftant, velitanafcuntur , vcloperl& induftiiahominum itafiunt; 
harum rerum materia,fpecies Sc interdum pondus «illarum fua fpc* 
cies&quantiiasdcfignarioportet/. i.i.^o.ff.depofit. Veruntamcn 
adnimiscuriofamrcrumdcfignationem nonaftringimur , quiaid 
inhumanum effct , utpotcattritancfitannova vcftisrf./. Quat 
porrodetotare vindicandadidafunt , eadem& dc parteiutclli* 
gendafunt/.y^./. 49. fe.f. qnia appellatione rci parsctiam continc- 
tur Ljif.de V, S. fi modo eadem ratione & jurc pars Sc totum defi- 
nianturGoth.4<f/.7i.j(f.^<^r.5.haecparsautcmeft divifavelindivifaj 
divifa propri^ non eft pars,fed totum i6.ff.commun.pudior. dc cujus 
vindicationenuHumplanedubium , indivifa parseft , cumahcui 
fundus communis eft cum aho ,'partibus indivifis , ut licct torum, 
cujus pars pro indivifo pctirur, fine interitu dividi non poflit,nihil- 
ommusejusparspro indiviforcdte vindicetur/.S./.j^. ^.fitj.h.t.nc» 
cefletameneft, uthujuspartiscertaquantitasvcl quotain rccom- 
muni defignctur d.l.6.pr.k.t. quia alias inccrrapars vindicari nequic, 
hifi ex jufta caufa , vcluti fi petitor ignorct quotam parcem vindica- 
re dcbcat d.l.-j6,h.t.ncc rcfcrt quod indivifa pars proinccrtahabea- 
tur, ciq-, opponatur/.i. §.7 .ff.uttpofid.hui\is cnim partisccrtum cor- 
pusdigicisoftcndi ncquit, quia intellcdbu condztl. fervutf. ff.de ftip. 
ferv. G oih. adl. 6 commun. prdd. qiix didinikiot^mcn nequc inre mo- 
bih , neque in hereditatis pctitione locum habct , cum icsmobilis 
yel heredicas pro divifo pollidcri Dcqucat./.8.§.j!ff.lb.r. 

The- 



T H E S I s VIL 
bcd' Rcitaqucin judiciiimdcdu(aa , rcHSCompctcnter 
* convcntus tf) &conviftus rcftitucrercm tenccur^ 
cumomnicaufa ^/J acccflioncf) &fru(aibusy) 

A 4) Majornulhtasnoncxiftitquamcxdcfcdujurisdidlionifi 
Ko(^^QhproceJ?.judic.civJtt.^,n.fS'^^cCcT\h.mftl.6. n.io^.inaclioni. 
bus in rcm autcm forum compctcns cft locusin quo rcs hcigiofa (Ica 
cft/.3 S.ff.dejudic. l.fin. C. ubiinrma^. qua: tamcn uonnifi impropri^ 
& abufivc dici poccft con vctiiri,liccr ica loquantur , fcd in Ipeciali- 
bus & cxtraordinariis cafibus JCtiiw/.Iw;>^r4^7././/g />ttl;//f J.^itwi^ 
ff.dtjur.fifi. Bachov.<//^.i.f/;.5.</^«5?.vid.piolixe dilFcnt. Ant.Fab.to»- 
;V^. xo.f. 9, planciii clcdtioneadloris cft pro libicu poflcffbrcm cc- 
jam invitum coram judice domicilii con vcnirc d.L^t. Vulcej. 4</ lu 
C.w^.Bach.&Hunnius 4iTr.i.rfijJ.5.f/?.8./,^. Hodicfiquisreraiuatu 
fnobilem ab altero poflidcri cognoverir, plerumq; primo arrcftuni 
Ut vocaric .impctrarc, Scpoftea adverfus rei poftcfJbrcm , adioncnt 
iiircminftitucrcfoIctGail.i.oi-yfrp.^^.C^y^^^.Obrechr.rf/jf.u.f.^^ 

B ft.i\6. b) arg.Lumc.C.deprohibit.feqtteJlrat.pecknAhiqucGoth.videtb. 
C y.fupra, c) circaquamrefticutionciii,judi£is»DonquidemnobiH$^ 
fed merccn^cii omcium , quod adtioniioicrvit , potiftlmum vcrfkr 
tur Magnificus, & NobihffimusPn. ©cbug in excrc.lnji.dijp.yth.\$. 
t&-ucvideIicfca^orcm rcipetits Icntentiafua dominum dcclarcc 
l.&ex diverfo 3 5 . S . i . h.t.l ?omponius 40 . § . 1. ff.deprocur.% ,1. lnft.de offic. 
|«</id.}8.§.3.c^4.jf)?jtrv.m;i,camq;fimobilisfit,abona?fidcipoU 
fc(rore,ibi,ubicftr£fticucrcjubcac/.io.^j!?.f./.ii.jf 44rA;/ji^.nifimaIic 
pctitor fuo pcriculo , ^ impenfis , qus in rcftitutioncm praetcr ali- 
jpcntafaciend^funt,ibi» ubi judicatur rcm fuam rcftitui : quo cafii 
dc rcftitutionc cum fatisfadlionc cavcbitur//./.ii.i^.r.dmal£fidei 
pofteirore vero vcl ubi rcs invcnitur, vcl ubi petitur,fuis fumpcibus 
rcftitui debet IJi verh i i.ff.h.el.j i.ff.depoftt. auarcfticutione fa(5la,fivc 
malaz fivc bons fidci pofteiror fucrit, a juaice abfolvitur %.fin. lnft.de 
perpet. & tempor. a^. l.yff. depublic. & veUig. lult.ff. qua vi fiaud. cred. d) 
QLjocics lcx omnia in unum fafcem colligere vult,ferc folct uti vcr- 
bis ctmi omni caufa»(\i\gC\ dicat quicquid caufam habucric provenicdi 
quovi* modocx rc a!iqua,& fic omnis,utiHtas \(reCcT\h.par.b.tM,y, 
quamhabicucusfuiflct petitor, (i res illihcis conceftacs temporc re- 
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ftitiuaeffec l.Iulianusiy .^A.Li(3.prJ.io.h.t. l.^^.f.dereh. cred.li.ff.de 
ywr.quacque verbo rcftitunonis conrincntur /.58. §.4.f. deufur.l.is^tbi Tbef.y. D. 
Goih.l.ii.iy fJ.fin.ff.deV.S. & lic lucra cx rc pctita eveiiientia l.ii.ff. E« 
depet.bxred. \i(<^ac ad rem judicatam l^).ff.h.t. cum primis (\ dolo auc 
culpapoire(roris,non camen Furioli 6c infantis,/.()0.b.r. in re damni 
quid datum; vcltanciquantiresdeterioratacft , podclTorcm con- 
demnandi/.i3. /. io.l.^6. %.\.h.t. vel eundem legis Aquiliacadlione 
convcnicndi,adloriclc6kiodaturrfi.i5./.i4./.i7.§.i.fc.f. e) Acccf- E 
(io etl qua rei no(lr£,tanquam prmcipali res alia adjicitur , acq*, ipfa 
adjedionenoftracfiicitur. ERquealiadifcreta, aliacontinuahve 
concre ta cacceffortum d.R.I.inO.l.i^.^.i. h.t.l. 1. § . i .ff.de in dtem addt^.L 
^T.^.i. ff.de furt. fitqucaliaperalluvioncm/.54.fr.t./.7.§.in/«/4j|f.(if A. 
R.D. variisque modis aliis vid Bocer.d^. dtjp.^. vcKi urafrudus aiic- 
nusincermorasjudicii ad rci pecitxproprictatem rediit/.;3.in)in.ir. 
t. Hscrcditatcs & legata , qu» per lervum pofleiTum podertbri ob- 
vcnctwml.io.h.t.l.^^.ff.depet. hired. adiiionesquas ratione rei petitac 
portcflbr acquifivjc, & frudus quos ab alio poflelTbrc percepic /.17. 
^.i.verf uf^ adeo &verffed & jructus C\c etiam cum re pecita reftitui dc- 
bencpartusancilIae/.i7.§.i.wrp(/«w/.io.Jf./.i.dr ii.C.b.f. f) quia- F. 
lias acceilio difcreta vocantur 6c ex ipfo rci corpore, vcl cjus occ*(i- 
one ad urilitatcm hominis provenit /. ^o.ff.adSC. Treb. (uncquc fru- 
€t\is vere &c proprie (eu nacurales : vcl quali & impropri^ fcu przcec 
naturalcs /.^i. h.t. I.16. 1.^6. ffdeufur. Borch. deufur.c i .w.S.verc pro- 
priereunaturalcsfrudtusfivc reditusrunc, quicxrcicorporc veni- 
unt/.if.§.i./.45 ff.de ufur.l.$.pr.l.^^.^.\.ff. deufufr.l.yy.ffdeV.S.WiCui-it 
vel merc & in fpecic talesvcl induftrialcs^iJ.^f. <i««/ttr. Menoch. Ca- 
Tdfit opimonem confutam lib. 1. de Arbitr.jud.CMfu 101. merdnaturalesiunt, 
quosnatura, nihilautparumcoopcrantehominisopera,producic 
dd.^$.ipratum ii.ff.de y.S.Lc\\t.c.i$ verf^. 11.19. fponce renafcuncuc 
& quibusresfru(5tuofiorcfficicur/.7.§.iz.i^i4.jjf!)^/ttf.W4frif»./.9.^r. . 
l,\^.^.^>ff.deuft(fr.l.^o^.ff.de V. S, induftrialcsfru<5lus funt, qui cxlabo- 
rc&induftriahommum pociiTimum provcniunc rf./. 4f.rff k/wr. & 
cultuiaindigenc/.^S.jf il.R.D. judexcrgo prudensfru€tus indu- 
ftriales illos)udicabic, in quibusinduftria iaborque hominis natu- 
ramimmutat velialccmilliprxvalec. 'Mcnoch. d.ltb.i.dearbttr.jud, 
(ap.ioi, quahreuprscer nacurales fru6);us func , quinoncxcor- 
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por^ fci , fcdcjus occafionc ufuvc pcrcipiuntur d. l. iii.ff.de F.y. 
7» ibfque Gocddarus/. fc.f./. 19. L^^.ff.deufur, loco fruduum Cunc 
l.t^.ff.depet.hired.L^^.^.i.ff. de^g.i, corumquc viccmobtiacnc/. 
34.rf«tt/«r.&communitcr firu6tuscivilcs appcllantur d.Ly.^, 11. ff, 
folut, matr. Goeddaeus 4d.Lni/tn fin.ff.de V. S. DilT Mcnoch. cion Ario 
ViazWQd.Cdf.iQ i.Hum 19. Praeftanturautemfru<3:usapofl'eiroiibus 
diftin^l^ ; &:quidcm m^jdjefidcipoflcfror omncsomoino frut^us 
:i cumrc rcftitucictcnct^r , tam naturalcs quam induftriales/. jj./. 
^i,§.i.f./.ii.C.i? t.iif.pr.fl.deufur.i^m perccpios/.iy.C.fc.f. fivc ho- 
ncftcfivcinnoncfte/.JL7.§.i./.5i.jf.</^fp/ fc*r^<i.rivccxtantcsfivccon- 
Cimptos /.5 .ff.de condi3,ex Ug.^fiquis a non domino 3 6. lnfl.de R. D. quan» 
pcrcipicndosh.c.quihoncftcpcrcipipocucrunt</./.^i.§.i./.55.jy.K 
tJ. i o. §. io.<y«<e in ftAHd.cred.i } 9 . 1. 1 .ffMleg. i.i ^.Cunde vt.c. 1 1 M rejl.fiom 
li4t,L$,C.hJ.&c in his pcrcipiendis frudlib. infpicitur perfona pchto* 
risnonpoftcftbris, itautfruduspraeftentur, quosipfepctitorpcc- 
cipcrc potcrat i/./.(j2.§.i.6.f.pccuntur autcm fi udus cxtantcs rci viu- 
dicationc : confumpticondiilionefinccaufaad aeftimationcm/. 
CdeceiM.exleg.iCi.b.t.i^.i.i.itjfinff.fin.reg.vid.hachow.adlnJi.deR, 
C ^.fiqHisanandowino ly./fri.n. 7. Bonajfideipofteftbrfrudtus naru- 
ralcs & induftrialcs pcrccptionc fuosfacit/.i36 deR. Li 4^. dt F.S.I, 
i5.§.i.(/«i</i4r./.4S,i/fA/^«/r.rfA(/piiii.facicautcmfuosrcvocabiUter,rc 
cnimcvidti&fuccedcntc jurcdominii cxtinguiiurbonafidcs , & 
omncsfru(5tusexiantcs,tamnaturalcsquaminduftrialcsrcftitucrc 
tcnerut/.2i.Cfe.r.Ffantzk:.<Aifir«f.4./j.8.frudusconfumptos bona 
£dciponenbr in judiciounivcrfali pctuionisrcftituit, inquantum 
cftfadluslocuplccior/.i5.§.ii.^.^</>«r.frtff«i/.i.C.e0i.idjudicio vin* 
4icationi$fingu]ar}b.f.poft.cosindiftiBd^cIucratur§.35.fn/2i/;R.i>, 
%,i.lde offic.jHd.i 4 . § ,i.ff.fin,re^mi.L 40 .in fm.ff.dt ilJt.D.D//.Hccnon» 
iilf.jufid.^Jb.i^.4dp4i^,kQjhA}.lu.<LK.l.io.adL\^6* 

9' rntsi s VIII. 

Si vcro juflus reflitucre nolit , rc5 manu militari au* 
ferenda eft a) nifi podefror juftam rctencioDis caufacQ 
babuerit autreftituereimpoilibileiit. f) 

4) Sicnimcontumacitcr rcftitucre dctrc^at , judcxprro^ 
rtna condemnationcm de reiliiucioncrcijCtiamuAicapcf /«iS./.io^ 
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jf.i!>.r. cumfru(flibus&omnicaufarcpctcre , camq;propterpubIi- 
cum interefTc, rcrumqi judicatarum audtoritatera l.i^.ff.derejudic. 7«^/. 8. 4. 
'Wcl.parbkn. c},l.6$.^.j..ff.ddSCTreb, manu militari aufcrte potcft 
Ifiquis^ .pr.& §. i ff.w vU fia( «/.68 .ff.b.0.i.C.de hu qui latron. /. i . § .ifffi 
jmtr.Mm,mp9ffeff. vei jur amento afFedlionis taxara quantitate , fi ita 
Yirumfucntjudici,&a6^or vo\ttQutii^.b.t.l.i$ff.demmrtb.ay^l.iff. 
.dir^h.cred.l.yi.^.y.ff-deleg.i.Nov.^.c.i. in litemei jurarc pcrmutiiuc 
l4,^.i.{.$.ff.deiHlt/.jur.l.i^.prffJedoimal.l.i,^,i.ff.ade.M. Puia B 
proptcr rumpius in rc tali hikos , cum enim adconfequcndosillos 
ijpn (ietut a^iol.Paulus i i^.ff.deexceptitn.dol.malJ ft m area ii.infin.fd^ 
tondicl.indeb.Unbis.ii^.^.i, cpmm.div, Magn.Un. &d)n^^r(.dtjp.$jbs 
l^.lit,4.Uotnon.di^tJifff,io.th.n.wfin.\^cQ ntili$ncgotiorumgeftorii 
Boccr.rf.^iij/'.i6>/fc.68.Ant.Fab.<<w.z6.{fw,9.qumimoiatuusdica- 
lur qui rcm poflTidet , fi cam rcftituat antc rcceptas cjvpenfas Tr.^ 
dicl.tb.io.tbi BacKov. Quamvis non iniquum vidc.atur , ci , qui or 
iTiiiracxccptioneper errorem femreftituit , condidionero inccriit 
zd poHedionem adipifccndam dari , cujus reccntioncpoftca im- 
penfas iervare poffit./.i f.^,i.l,^o.^.i.ff.de£ondici.ifideb.iii .sdSC.Treb., 
Frantzk^xmir.^.^.f. Cujac. 10.0^/0^^.4. Impenfas vero neccnTarias r 
^mmalaequam b.f.pone(ror non folumfrudkuam contetvandoru^ 
il6,infiu.ff.depetit.bared,i$i.ff.famiiber(ifc.L46.ff.detifur.icd^'\pUi\;Lni 
icrumcaufaia^as, jurercientionrs, oppo(itaexceptioae,doli,per 
compcnfationem deducit/.f .C li.t./.^8.jf.^^r. /i/r^4* u resadhucextec 
Bachov.4iTr.i.^/j^.i6.r{t Utiiesimpenfasmalsfideipoiref- 
forin vindicationcuniverrahdcduccre/.38.<ftf/)^f./;mi. infpcciali rc 
ralvamancnte,tollei:e poteft /.37,^^.5. C.i.f.bQqaffideipolTcflbrfi- 
vc rcs melior fada fiiyjure fiimmo-, fivc non, ex aaquitatc, in heredi- 
tatis pctttione deducit </./.58.//ep£r/;<ier^f/. In rei vmdicationc particu- 
lari vcr6firesmehorfa6bafit,&:impcnfaaufcrinonpoflit,indiftin- 
6lededucet/.i4.^f C0»^/<f2.fni^^.(in feparabilisflt,nonindiftin(5le,fcd 
nifl petitorpati veht utpoflcflbr tolhi arg.izy,^.fin.b,t.ne prior fta- 
tus deterior ditd.ii^.verf.fiMge. vel pctitor tantum dare noht, quan- 
tumhabituruseftpoflcflbr rebusablaiis d.t. 58. vel pofleflbrrcbus 
ablatis nihil flt confecuturus</./.^8.rf^nf^j maUtiiii fi rcs mehor fafla 
nonfitceflatdedudio /.7 V.S,L$,§.fin. ff.de impenf.inresdot. fed Ci 
poterii auferec > fi non deficicnte zquitatc rclioi^uci Frantzk. exfrf. 



"4.<7- 6'.«. 15. Volnpruariasimpenras malacfidci poflelTor rolliratit. 
Ihef. 8.B. aeftm^arioncm pi Jjftat l.y).ff.dfpet.bdred. bonxfideipoflcirordcdii-' 
C. cir<<./.}9.§. 1. Vcriim quid & quanrum b. hpon^dcduccrcdcbcar, 
judicis arbicriumcon(\ituer l,^%.ff.h.t. cum cerrareguia rradinoa 
C. poffic c) &fiquidcmdoiofccic<:juom;nusrcftiruercpoffir,cxirc- 
mum juiirdi6lionisruenda:rcmcdiumcft»ucjudcicveicumcaxatio- 
nc juramcntmii a6tori defcrar , rciimqncin veram rei acftimario- 
ncm condcmncr,vcl (inetaxaiione juramenro deiaro, aftor in doli 
N ^contumacizp(£nam/.8 ff.demltt.jufr-lMnu.C.defent.qudproeoquod 

wr./>ro/Cujac.9.o&/erp.3i.quodquc reruainviruscarcrccogarur/.iy. 
§.i.jf;/^/ttf .WMfr.in mfinirum jurarc poteft , & judcx non rcpcrris no- 
vis probationibus,ncc intcrvenicntc magna causa dL<^ ^.yff.dt in lit, 
pr.noc juramcncumiequi , &c rcumrant^ condcmnarccogirur/.68. 
ff.l.ii.C.b.t. adhibita tamcn modcrationc,nc in immcnfum juretur 
d.L/\.. dtinlit.jur. non rolumquorics dominusper vindicationcm, 
autadcxhibcndum pctit rcmluam/.i./. inadiombm ff.de inlit.jur.L 
ult.^.juffus i.ff.deappeU.i.$^. ff.de rejud.lcdcKisim cum repecircam judi- 
ciobonfifideipucaexcauladcpofid /.i.$. i6.ff.depofit. commodari 
1,^.^.1 ff.cornmod.emozivcnditil.i.ff.deait.empt.Uxicdit^iispczicione 
Lio.SJin.l. 1 j.§ . 1 8 .ff.eod. vel alia cjufmodi d. l. ^.de in in Itt.jur. Quod (i 
adkor jurarc nolic, fcd quantircs fit advcrfarium condcjmnaci 
inalit , nonimmcriromosct gerenduscd/.^^i 
fiji.ff.b.t.adiCi.Fab.Ant.h.t, 
. conje^.i^.cap.i^j. 
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